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Impact of Bill 65

According to the Ministry of Consumer Services, Ontario’s non-profit sector employs about 16 per cent of all employed Ontarians and generates nearly $50 billion in annual revenues.  This data represents about 46,000 organizations, their donors, volunteers, members and the broader communities within which they operate.  This is the breadth and depth of impact for Bill 65. 
Dedicated to improving the lives and livelihoods of Canadians with disabilities, March of Dimes delivers programs and services affecting upwards of 40,000 households in Ontario alone with an annual operating budget in excess of $90 million.  

Next year, 2011, represents the 60th anniversary of March of Dimes.
March of Dimes agrees with and supports the intent and majority of measures within Bill 65, An Act to revise the law in respect of not-for-profit corporations.
Background of Bill 65 and March of Dimes’ involvement 

During the consultation period that preceded Bill 65, March of Dimes recommended strengthened and practical measures to enhance the public trust in, and maximize the efficiency of, Ontario’s non-for-profits.  In total, our submissions embrace a view that the governance for not-for-profit organizations – especially the charitable entity – must consider the public trust upon which much of the operation of a non-profit rest.  
 
Bill 65, An Act to revise the law in respect to not-for-profit corporations (henceforth in this Briefing referred to as Bill 65) is the result of a consultation conducted by the Ministry of Consumer Services with cross-sector representatives, which included information sessions, roundtables and three discussion papers.  March of Dimes attended all sessions, and responded to each of the three discussion papers.
 
The Honourable Sophia Aggelonitis, Minister of Consumer Services, introduced the Bill in the Ontario Legislature on May 12, 2010.  The Bill received 2nd Reading on May 17 and May 18.
 
 
The current Corporations Act will continue to apply to corporations with objects of a social nature for five years; the social objects corporations are given five years to continue to operate under the Not-for-Profit Corporations Act, 2010, the Co-operative Corporations Act or the Business Corporations Act.

March of Dimes has no issue with this feature of the Bill.
 
 Under Bill 65 the following outcomes will be achieved.  March of Dimes applauds the measures that achieve these outcomes.
· Simplify the incorporation process. The current incorporation process is complex and lengthy, normally taking six to eight weeks to incorporate. Under the new Act, incorporation could take only a few days. 
· Most interestingly, the new Act would make it easier for a not-for-profit corporation to successfully operate, allowing them to engage in commercial activities that support their not-for-profit purposes.
 
· Enhance corporate governance and accountability by providing a statutory duty of care for directors; and, at the same time, providing specific protection from liability for directors. 
 
· Allow not-for-profit corporations to engage in commercial activities where the revenues are reinvested in the corporation’s not-for-profit purposes. 
 
· Provide for a less expensive review engagement or audit exemption in appropriate circumstances. 
 
· Harmonize with other Canadian jurisdictions that have modern legislation, such as the Canada Not-for-Profit Corporations Act which received Royal Assent on June 23, 2009 and the Saskatchewan Non-Profit Corporations Act, 1995. 
 
· Enhance member democracy by expanding member remedies to ensure directors are acting in the corporation’s best interests. 
 
· Increase transparency for financial information, access to records and when disciplinary action is contemplated against a member. 
 
· Provide directors and officers better protection from personal liability. 

 
However, March of Dimes recommends that Members of the Standing Committee carefully review and elucidate the following two areas requiring greater clarity:
 
· The Bill provides non-voting members with rights to vote in certain circumstances 

If one considers the public benefit purpose of the corporate entity as the primary driver of decisions in public benefit organizations, then the membership, particularly the non-voting membership, should not be able to thwart the efforts of those in a fiduciary position and legally responsible to operate the entities. 
 
· Section 182: Derivative Actions: exception for religious corporations 

This Section reads, “on the application of a complainant, the court may make an order granting the complainant leave to bring an action in the name of and on behalf of a corporation or any of its subsidiaries, or intervene in an action to which any such body corporate is a party, for the purpose of prosecuting, defending or discontinuing the action of its behalf.”  The Bill provides exception to this rule if the court is satisfied that the corporation is a religious corporation.  

· Public Benefit Corporation
We strongly recommend that the Committee achieve greater clarity in the definition of what exactly constitutes a “public benefit corporation”.  Several organizations have raised this concern.  The notion that a contributing factor to public policy in Ontario must certainly extend beyond simple rules such as the amount of government funding an organization receives.  In fact, the amount of government funding used in the definition in Bill 65 is somewhat arbitrary.   
Concluding Remarks
Bill 65 represents a significant step in how Ontario’s non-profit sector is viewed by government and policy-makers alike.  It not only brings Ontario’s governance regime up to date, but also harmonizes the laws affecting Ontario’s non-profits with recent advancements and changes at the federal level.

March of Dimes applauds the Government for its efforts in developing Bill 65, and recommends that all Members of the Standing Committee on Social Policy consider our recommendations that will achieve greater clarity in both application and definition of the legislation.
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